
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 2 December 2021 

From: Executive Director – Economy and 
Infrastructure 

 

WILDLIFE & COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD PUBLIC FOOTPATHS AT DEER PARK IN 

THE CITY OF CARLISLE 

 

1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to add sections of public footpath at 
Deer Park in the City of Carlisle.   

1.2 The claimed sections of path are shown on the application plan 
(Appendix A) and a location plan is also attached at Appendix E. 
 

1.3 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
to the next stage of the process by making a legal order. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”.  

2.2 This matter is a decision-making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence. 

3.0 RECOMMENDATION 

3.1 It is recommended that the application to add sections of public 
footpath at Deer Park in the City of Carlisle be rejected. 
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4.0 BACKGROUND 

4.1 This application was received in April 2021 and was accompanied by 14 
user evidence forms from people claiming to have used the route(s) for 
pleasure for a period of years ranging from 2 to 36. 

4.2 The claimed paths, situate at Deer Park in the City of Carlisle, are used to 
both gain access to Kingmoor Sidings Nature Reserve and provide several 
informal loops within the confines of the open area, some of which include 
the existing public footpath no 109397.  

 
4.3 The sections of claimed path were surveyed in August 2021.  The site visit 

was accompanied by the applicant to ensure the correct routes within the 
extensive network of desire lines were recorded. Some of the routes were 
passible with difficultly due to the tall vegetation present at the time of 
survey. 
 

4.4 The field over which the sections of claimed path runs is to be developed for 
housing following a successful appeal to the Planning Inspectorate earlier 
this year against Carlisle City Council’s refusal to grant planning permission. 

EVIDENCE IN SUPPORT 

 
4.5 The evidence submitted with the application consisted of 14 user evidence 

forms.  An analysis of the user evidence is attached as Appendix B. 
 

4.6 Only six of the users claim to have used the paths for periods of 20 years or 
more and those users have not followed the same path/route. 
 

4.7 The remainder of the users have also used different paths for varying 
lengths of time and frequency. 
 

4.8 Two of the users refer to signs at the entrances to the field.  Further 
clarification was sought, and one of those two users reported they were 
referring to the footpath fingerposts and some permissive signs. 
 

4.9 Two of the users refer to mesh fences and when further explanation was 
sought the following was produced which refers to the time when public 
footpath no 109397 was originally claimed in late 2009 
 

“The Mesh fences only appeared, after notices were put up, asking for 
evidence to support a right(s) of way application across the field, in which 
I believe the author had stated that he (and others) had crossed that field 
for over twenty years, so therefore I did not think that I was trespassing, 
and that I was legally entitled to use the paths. 
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As above, there were never any notices, saying private (possibly because 
they knew it was a right of way) and the fences, and then the “industrial” 
replacements were never an impediment to access, as the hedge was in a 
very poor state of repair, and could be walked through at various points. 
This all became irrelevant very quickly, as the Right of way was granted, 
almost as soon as the “Industrial” fences went up. 
 
At no point did I or my family ever have to force (or even clamber/fight a 
way through) a way onto the footpaths, I can only recall, always just 
walking straight into the field, as along a normal path.” 

 
4.10 One of the users states that they were challenged when using the path(s) in 

2007. 
 
EVIDENCE AGAINST 

 
4.11 As of 30 June this year the land is now in the ownership of a Developer and 

a submission has been produced on their behalf and is attached at Appendix 
C.  The overall contention being that the evidence of use has not been 
exercised “as of right” by the public at large for a period of 20 years or more. 

4.12 A response was received from one of the previous landowners only to state 
that the land had been transferred to the Developers.  

4.13 A Statutory Declaration was completed by a land agent on behalf of the 
other previous landowner which is attached at Appendix D.   
 

5.0 LEGAL POSITION 

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981). 

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map. 

5.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State 

5.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it. 

5.5 The application as submitted is made pursuant to section 53(3)(c)(i) Wildlife 
and Countryside Act 1981 on the ground that there has been a discovery by 
the County Council “…..of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not 
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shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that 
the land over which the right subsists is a public path.” 

5.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist. 

5.7 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the 
balance of probabilities. 

5.8 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention during that 
period to dedicate it.   

5.9 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution the Development 
Control and Regulation Committee has the responsibility for the County 
Council’s duty to keep the definitive map and statement under review 

6.0 CONSULTATIONS 

6.1 The local member for Belah, Gareth Ellis, has been consulted and he 
produced a plan showing the routes he himself has used to gain access to 
Kingmoor Sidings over the years although he has not formally completed a 
user evidence form as part of the application.   

6.2 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted: 

Carlisle City Council – no response received  

Ramblers – no response received 

Byways and Bridleways Association – no response received  

Open Spaces Society – no response received 

Cumbria and Lakes Joint Local Access Forum – In a formal letter of 
response dated 15 October 2021 the CALJLAF state “The proposal is 
supported by the CALJLAF, to retain the unhindered access to the Nature 
Reserve for the considerable population living in the vicinity.” 

Cumbria Bridleways Society – no response received  
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British Horse Society – no response received 

Cyclists' Touring Club – no response received 

British Driving Society – no response received 

Auto Cycle Union – no response received 

7.0 OPTIONS 

7.1 The Committee may accept or reject the recommendation in whole or in part.   

7.2 If the recommendation is accepted, then the applicant will be notified and 
given the opportunity to appeal.  If the recommendation is rejected and an 
order made, any objector will be given the opportunity to comment. 

8.0 ANALYSIS AND CONCLUSION 

8.1 In determining these applications the Committee’s role is to consider 
whether or not the available evidence (including any evidence submitted by 
objectors) supports the claim made in the application. This involves 
assessing historical documentary evidence and other evidence that the 
public has used a route as of right (without force, secrecy or permission) and 
without interruption for a period of 20 years or more.  
 

8.2 In order to negate an application a landowner or objector needs to provide 
evidence that the claimed route(s) has not been used as a right of way.  For 
example, that previous landowners stopped the public using the route by 
putting up notices or turning people away or maybe locked gates or 
obstructions were present which meant that the public could not physically 
walk along the path(s) as claimed. 
 

8.3 The Statutory Declaration at Appendix D provides no evidence that overt 
action was taken to prevent the claimed paths becoming rights of way and 
even produces evidence that “for as long as anyone can remember local 
residents have walked through the land for access to the Nature Reserve” 
and accepts that locals have walked various routes to gain access to the 
Nature Reserve albeit in connection with the claiming of public footpath no 
109397. 
 

8.4 Whilst I consider that the landowner(s) have not taken steps to prevent the 
routes from becoming rights of way, the user evidence produced is not 
considered to be sufficient evidence to establish deemed dedication by the 
landowner of the routes as public rights of way as none of the claimed paths 
has been used by a sufficient number of users for 20 years or more.  
 

8.5 There is no statutory framework as to what constitutes a sufficient number of 
users, but guidance suggests that at least 6 people need to have used the 
claimed route(s) for 20 years or more.  As set out in Part 4 above, only six 
users claim to have used the paths for periods of 20 years or more and 
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those users have not followed the same path/route.  The remainder of the 
users have used different paths for varying lengths of time and frequency  
 
 
 

8.6 The existence of planning permission over the land is not relevant and has 
not been taken into consideration when assessing the application.  
Furthermore, the other matters set out in Appendix C, save for those points 
consistent with paragraph 8.5 above, are not relevant in the consideration of 
this application.  
 

8.7 Members are therefore advised, as there is insufficient evidence to make the 
order, to approve the recommendation and reject the application. 

Angela Jones 
Executive Director – Economy and Infrastructure   
November 2021 
  
 
 
APPENDICES 
 

A – Plan showing the claimed sections of path  
B – Analysis of user evidence 
C – Submission on behalf of landowner/developer  
D - Statutory declaration submitted on behalf of one of the previous 
landowners 
E – Location Plan 
 
 
 

IMPLICATIONS 
 
Staffing: Nil 
Financial: Nil 
Electoral Division(s): Belah – Gareth Ellis 
 
 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
No previous decisions 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny. 
 
 
BACKGROUND PAPERS 
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No background papers 
 
 
 
 
Contact: Sandra Smith, Countryside Access Officer - Tel: 07920 711254 
E-mail: Sandra.smith@cumbria.gov.uk  
 
 

 
 

mailto:Sandra.smith@cumbria.gov.uk
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APPENDIX B 
 
File:  5.2.378   PROPOSED FOOTPATHS AT DEER PARK IN THE CITY OF CARLISLE   
 
 

Date Used 
Total No. 
of Years 

used 

Type of Use Frequency of 
use 

Use 
Challenged 

Way 
Obstructed 

Seen 
Prohibitive 

Notice 

Been given 
Permission Foot Horse Other 

1 1991-2019 28 √   Daily (A-Q-F-H-P-
C-T-S-E) 

No No No No 

2 1998-2021 23 √   Daily (A-Q-F-H-P-
U-O-L-K-G) 

No No No No 

3 1968-1970 

1984-2020 

2 (as 
employee) 

36 

√   Weekly since 
1981 (A-Q-F-H-P-
U-O-L-K-G) 

Yes by agent 
for Persimmon 

Homes in 
2007 

No No Yes – BR 
during 

employment 
1968-1969? 

4 2003-2021 18 √   Weekly (A-Q-F-R-
M-I-E) 

No No No No 

5 2019-2021 2 √   Monthly (A-Q-F-
H-N-M) 

No No No No 

6 2000-2021 21 √   Daily (A,I,R,E,F) 

Weekly 
(H,P,T,S,D,L,K,M,
O,U) 

Monthly (V, U toT)
    

Every few months 
(C , E to S) 

Once a year (W) 

No 
Mesh fences – 
at”  A” “E” “W” 
and just down 

from “C” at 
original drive  
entrance see 

above , put in at 
all access points 

, soon fell into 
disrepair/ 

vandalized, and 
replaced by 
temporary  
Industrial 

fencing, which is 

signs at the 
three entrances 

to Kingmoor 
woods ( A, E, B 
& G on Map)? 

No 



 

 

still there at A 
and near to C 

7 2000-2021 21 √   Weekly (A-D and 
A-E) 

No No No No 

8 1985 

2000-2010 

10 √   Visitor – couple of 
weekends a year? 

No No No No 

9 1999-2019 20 √   Visitor – every few 
months (A-Q-H-P-
U-O-K-L(G)-I-B-
(E)) 

No No No No 

10 2002-2019 17 √   Visitor – all paths 
every few months 

No No Don’t Know No 

11 1995-2021 26 √   Weekly (A to E via 
P and S And A to 
E via U and L ) 

No No No No 

12 2002-2021 19 √   All paths monthly No Mesh fence  at 
A,C,E & W. 

Three 
entrances to 

Kingmoor 
woods ( A, E, B 
& G on Map)? 

No 

13 2001-2019 18 √   2-3 times a year 
(A-E and E-A via 
S and A-G via P 
and U and I-B) 

No Various hedges 
and fences with 

gaps 

No No 

14 2000-2007 7 √   Every few months 
(C-T-S-E-I-K-M) 

No No No No 

 



 

 

APPENDIX C 
 

GLEESON REGENERATION LIMITED   

SECTION 53, WILDLIFE AND COUNTRYSIDE ACT 1981   

SUBMISSION TO CUMBRIA COUNTY COUNCIL IN RESPONSE TO THE PROPOSED   

PUBLIC FOOTPATHS AT DEER PARK FIELD IN THE CITY OF CARLISLE   

 

 

1.  INTRODUCTION AND BACKGROUND   

1.1  These are the written representations of Gleeson Regeneration Limited (“Gleeson”) in response   

to the letter of Cumbria County Council (the “County Council”) dated 13 July 2021 regarding   

an application was made to the County Council in April 2021 seeking an Order to modify the   

definitive map of public rights of way (“Definitive Map”) by adding several sections of claimed   

footpath on the Property close to existing footpath 109397 (“Application”).   

Owners of the Property   

1.2 Gleeson are the owners of land known as Deer Park Field, Kingmoor Road (“Property”)   

Planning permission granted following appeal   

1.3  Following a planning appeal submitted on 13 January 2021, Gleeson was granted planning   

permission for the development of the Property on 24 June 2021 (appeal reference   

APP/E0915/W/21/3266906) (“Appeal”).   

1.4 Whilst a decision on the Appeal was awaited, the Application was submitted.  The Application is   

understood to be made pursuant to section 53(3)(c)(i) of the Wildlife and Countryside Act 1981.   

1.5  Based on the Inspector’s reasons for granting planning permission pursuant to the 

Appeal, no   

objection appears to have been raised by objectors due to a claimed impact of the development   

proposals on the footpaths now claimed as part of the Application.   

1.6  For the avoidance of the doubt the final conclusion of the Inspector in the Appeal was as follows:   

“26.   There are no material considerations that indicate the application should be determined   

other than in accordance with the development plan.  For the reasons given above, I   

therefore conclude that the appeal should be allowed.”   

Existing footpath   

1.7 As noted above, a footpath already exists within the Property (FP 109397) connecting Kingmoor   

Road to Kingmoor sidings.  It is understood that this footpath was added to the definitive map at   

the time of earlier development proposals in or around 2007.   

1.8 Gleeson acknowledges the existence of FP 109397 and has taken it into account as part of its   

development proposals.     

1.9 As part of the current redevelopment proposals the existing footpath is to be diverted, but   

following completion of the development works, a right of way will be maintained from point A   

on the plan accompanying the Application, through the Property, and connecting to the permissive   

footpath on the northern boundary of the Property which connects to the Kingmoor nature reserve.   

1.10  In short, a right of way will continue across the Property following the completion of the   

development.  [See plan showing proposed diversion].   

1.11 Gleeson considers the Application to be a misconceived and “last ditch” attempt to frustrate the   

development of the Property which has been allocated for residential development in the local   

 



 

 

plan under Policy H01 – Site U16, Carlisle District Local Plan 2015 – 2030 and which has now   

been granted planning permission pursuant to the Appeal.   

1.12 For all the reasons set out below, Gleeson submits that the definitive map should not be amended   

in accordance with the Application.   

1.13  In support of these representations Gleeson has received a statutory declaration from the agents   

of the previous owner which provides further evidence that there is no justification for the   

modification of the Definitive Map, and this accompanies this representation.  

 

2.  FACTORS IN ESTABLISHING A PUBLIC RIGHT OF WAY   

2.1 A public footpath is a form of highway. The common law definition of a highway is a common   

route along which people can pass and re-pass as frequently as they wish, without hindrance and   

without charge.    

2.2  To be presumed at common law, the use must be:   

2.2.1  as of right, and   

2.2.2  the highways must be open to all members of the public (and in the case of a 

footpath   

for use by the public on foot).    

2.3 Under section 31(1) of the Highways Act 1980, a way is presumed to be dedicated as a highway   

if it has been actually enjoyed by the public as of right, and without interruption, for 20 years.   

2.4  This presumption applies unless there is sufficient evidence that there was no intention during the   

20 year period to dedicate it. The 20 year period is counted backwards from the date that the use   

of the land is questioned (which in this case would count 20 years back from April 2021 when the   

application was made, i.e. back to April 2001).    

2.5  The common law presumption can be rebutted by demonstrating that the landowner had no   

intention of dedicating the land to the public.    

2.6 We set out below our submissions as to why none of the criteria above have been demonstrated.   

 

3.  USE FOR 20 YEARES   

3.1  The statements submitted in support of the Application refer to various periods of use.   

3.2  It is noted that the statements are not accompanied by any photographic or other evidence to   

support the claimed periods of use.  The evidence connecting the periods of use to particular years   

is weak.   

3.3  Current aerial photography of the Property does show “desire lines” across and around the   

Property in a similar location to those now claimed, but older photography from 2003 do not show   

these routes suggesting that the routes came into use more recently.   

 

4.  NO INTENTION TO DEDICATE   

4.1 Neither Gleeson nor the former owners of the Property have or had any intention to dedicate the   

claimed routes as public highways.   

4.2  The Property was subject to grazing licences until 2000, there were no grazing licences in 2001   

and 2002 due to the foot and mouth epidemic at the time.  The agricultural use of the land for   

grazing would have been inconsistent with the claimed use of the Property for multiple footpaths   

and recreation up to that date as now claimed.   

 

4.3  The Property was marketed for sale in 2005/ 2006 – the proposed sale of the Property at that date   

was not expressed to be subject to public rights of way.  A public right of way was subsequently   



 

 

claimed along the route that had been shown on as a path or track on ordnance survey maps, but   

no other right of way was claimed at that date.   

4.4 Had other routes existed twenty years ago, and had there been any actual or presumed intention   

to dedicate the other routes now claimed in the Application, that would clearly have been evident   

by the date of the previous application to modify the Definitive Map in 2007 or 2008.    

4.5  So far as Gleeson is aware, at the time of the 2007/ 2008 application there was no suggestion that   

such routes either existed or that the owner had intended to dedicate them to the public.  A   

statement in support of the (current) Application records that the route through the Property was   

surveyed as part of the previous application process but makes no reference to other routes being   

identified at that time as actual or potential public rights of way.   

4.6  The erection of fences around the site in about 2007 is further evidence that the owners did not   

intend to dedicate any other routes through the Property, other than what became FP 109397, at   

that date.   

4.7  The footpath finger post at the junction of Gleneagles Drive and Kingmoor Road points to a single   

route along FP 109397.   

 

5.  USE OF THE ADDITIONAL FOOTPATHS AS OF RIGHT   

5.1 Use “as of right” means use without force, secrecy or permission (see case R v Oxfordshire County   

Council, ex parte Sunningwell [1999] UKHL 28). All three criteria must be met for the use to be   

“as of right”.     

5.2  The evidence submitted in support of the Application suggests that various individuals have   

walked on various routes over the Property but almost all acknowledge that they enter the Property   

at the permitted entry point (point A) which is the same as the entry point for FP 109397.     

5.3  There is no doubt that entry onto the Property was permitted (the fingerpost at the junction of   

Gleneagles Drive and Kingmoor Road shows the permitted entry point).    

5.4  The routes then claimed to be followed (having entered the Property at point A) are inconsistent   

with one another.  Some users claim to follow the route of the existing footpath (or minor   

variations to it) whilst others claim to use alternative routes at particular times of the year   

depending on the condition of the ground at the time.  Others appear to take circular “dog walking”   

trails within the Property.   

5.5 One statement suggests a wider recreational use of the Property i.e. the use of the Property is not   

confirmed to footpath use, but there is little evidence from other statements to support this.   

5.6 Another statement records the installation of fences by Persimmon and the subsequent formation   

of new entrances (implying that access was forced onto the land after the fences were erected).   

5.7  Several of the statements confirm the existence of signage recording the route of a footpath   

making it clear that the owner acknowledged the existence of a footpath and permitted its use.   

5.8  In all the circumstances there is no evidence that the use of the routes referred to in the Application   

has been “as of right”.   

 

6.  USE OF THE FOOTPATHS WITHOUT INTERRUPTION   

6.1 One statement refers to the erection of fences by Persimmon or their agents in 2007 which is   

inconsistent with the use of the claimed footpaths “without interruption” for 20 years.    

6.2  Several statements show use of the claimed for a period which is much less than the 20 year period   

required whilst other statements suggest that the routes taken changed over time.   

6.3  Some of the claimed routes were only used when the main footpath (FP109397) was too wet /   



 

 

boggy and mark a "summer" route and a "winter" route on plans accompanying the Application,   

again indicating that some of the claimed routes were not used without interruption.   

6.4 One of the supporting statements appears to have been provided by the person who made the   

application to add footpath 109397 to the definitive map.   His statement does not suggest that   

footpaths now claimed were in use as footpaths at the date of the previous application.  If the   

other routes were not in use by the general public in 2007 / 2008 then insufficient time has passed   

for the footpaths to be claimed as public highway.   

 

7.  USE OF THE FOOTPATHS BY THE PUBLIC   

7.1 A right of passage must be dedicated to the public at large. It cannot be dedicated to a limited   

group.   The small number of statements is support of the Application is not representative of the   

public at large.   

7.2 Members of the public at large would see footpath 100397, the footpath along Kingmoor Road,   

and the permissive footpath to the nature reserve (along the northern boundary of the Property)   

as the most obvious routes towards Kingmoor sidings.     

7.3 Unlike FP 100397 the claimed routes are not shown on maps of the area and appear only to be   

known to a relatively small number of people in the vicinity of the Property and some are only   

directly accessible through broken fences.   

7.4  Evidence of widespread use of the claimed routes by the public at large is not evident from the   

small number of statements submitted in support of the Application.   

7.5  It would appear from the statements (they have been redacted so the precise addresses are not   

known) that the majority of the statements are from the frontages on Kingmoor Road who have   

used the Property for circular dog walking, or have used other parts of the Property to short cut   

or bypass footpath 100397 from time to time when ground conditions have been poor.   

7.6  The small constituency of users is not enough to demonstrate use by the public at large.  

 

8.  CONCLUSION   

8.1  The Property is already traversed by a diagonal footpath that crosses from the south-eastern corner   

to a point on its western boundary.  Another footpath follows the northern boundary of the   

Property from Kingmoor Road to Kingmoor Sidings Nature Reserve.  There is also an existing   

footpath along Kingmoor Road.   

8.2  The claimed footpaths serve no public utility as there is already a footpath that enables the   

Property to be traversed.  The true purpose and timing of the Application appears to be calculated    

to frustrate development notwithstanding that the principle of this has been approved in the   

Carlisle Local Plan and has been formally granted planning pursuant to an Appeal in June this   

year.   

8.3  The Application does not provide clear evidence of 20 years uninterrupted use by the public at   

large.  Neither does it show that any such use has been “as of right” as required by the relevant   

legislation.   

8.4  For the above reasons Gleeson respectfully submits that there is no lawful basis to modify the   

Definitive Map in accordance with the Application and the County Council should therefore reject   

the Application.   

CMS Cameron McKenna Nabarro Olswang LLP   

8 September 2021   
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